
Patent Office Rules Allow Simple
Access to Tax, Financial Data

By Warren Rojas — wrojas@tax.org

In a practice that brings up serious personal
privacy issues, the U.S. Patent and Trademark Of-
fice (USPTO) routinely makes available to the pub-
lic tax returns and other personal information about
inventors, an investigation by Tax Analysts has
revealed.

Few inventors are aware that their tax and finan-
cial records, which they are often required to submit
to the USPTO if they fall behind on their patent
maintenance fees, are available for public inspec-
tion.

During recent trips to the USPTO file information
unit in Crystal City, Va., Tax Analysts retrieved
more than a dozen patent files on inventors from
across the country that contain individual and joint
federal tax returns, wage and withholding reports,
monthly bank statements, Social Security Adminis-
tration benefit statements, credit reports, and mort-
gage foreclosure warnings. Included in those docu-
ments are names, Social Security numbers, credit
card numbers, bank account numbers, home ad-
dresses, income data, mortgage histories, and stu-
dent identification numbers.

IRS and Treasury officials maintain that informa-
tion obtained by other government agencies — in
this case, taxpayer-furnished data sent to the
USPTO in return for commercial protection — is
exempt from the stringent antidisclosure provisions
in section 6103 of the tax code.

‘‘There are significant privacy concerns, but they
don’t have anything to do with [section] 6103,’’ a
Treasury counsel said. Other tax officials remained
baffled by the disclosure issue, questioning whether
the USPTO policies run counter to the Privacy Act
of 1974 (P.L. 93-579), section 6103, or both.

At least one inventor was floored that his finan-
cial records were out in the open. ‘‘I’m totally out
there exposed, and I don’t know how to shut it off,’’
he said.

Another inventor was equally jarred by the dis-
closure, but said, ‘‘I don’t want to cause any more
grief with the patent office than I’ve already got.’’

Full Disclosure and Zero Discretion
USPTO spokesman Richard Maulsby said the

USPTO is required to make patents part of the
public record under 35 U.S.C. 122(b). The statute
requires the publication of all patent applications
within 18 months of filing to preserve the ‘‘public
interest.’’

Tax Analysts reviewed the Manual of Patent
Examination Procedures (MPEP) and confirmed the
18-month publication rule. But the MPEP would
seem to suggest that the USPTO is obligated to
publish only those documents deemed ‘‘material to
patentability.’’

According to the USPTO manual:
Each individual associated with the filing and
prosecution of a patent application has a duty
of candor and good faith in dealing with the
Office, which includes a duty to disclose to the
Office all information known to that indi-
vidual to be material to patentability as de-
fined in this section. The duty to disclose
information exists with respect to each pend-
ing claim until the claim is cancelled or with-
drawn from consideration, or the application
becomes abandoned.

The manual also notes, however, that:
There is no duty to submit information which
is not material to the patentability of any
existing claim.

The issue of materiality appears most relevant
once nontechnical information becomes a part of
the existing patent file.

Maulsby said inventors who fall behind on their
maintenance payments, which are due at the 3½-,
7½-, and 11½-year marks after the patent is granted,
are occasionally required to submit confidential
information to validate claims of financial hardship.

Maulsby said inventors who fall
behind on their maintenance
payments are occasionally required to
submit confidential information to
validate claims of financial hardship.

‘‘If people are having a problem with their main-
tenance fee, there is a procedure whereby they can
request a waiver,’’ he said. ‘‘And in conjunction
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with that, it may be that they have to provide
documentation that would involve financial
information . . . medical records and that kind of
thing.’’

Maulsby stressed, however, that ‘‘the office never
asks for or requires sensitive information like Social
Security numbers or account numbers that could
lead to identity theft.’’

Of course, if unnecessary financial or personal
information trickles through, it still goes into the
patent file.

Retired inventor David Brown said he stumbled
on the disclosure issues while waging his own war
against the maintenance fee structure at the USPTO.
Brown ultimately lost one of his patents after he
declined to submit myriad income and expenditure
reports to validate his claims of financial hardship,
but during the process he realized that other inven-
tors’ personal financial information is exposed.

According to Brown, the fastest way to find
taxpayer data is to seek out the files of financially
distressed inventors forced to file a Petition to
Accept Unavoidably Delayed Payment of Mainte-
nance Fee in an Expired Patent (37 CFR 1.378(b))
[Form PTO/SB/65].

Brown said he pulled roughly 800 of those files
during one trip to the Patent Office’s file informa-
tion unit and departed with more than 1,700 pages
of sensitive information about inventors. ‘‘Just find
out who’s had to file this form. Once you do that,
you know that when you look at their patent
wrapper it’s going to be personal information,’’ he
said.

Brown said he pulled roughly 800
files during one trip to the Patent
Office’s file information unit and
departed with more than 1,700 pages
of sensitive information about
inventors.

A Freedom of Information Act request filed by
Tax Analysts turned up over 150 patents with
attached PTO/SB/65 petitions filed since the begin-
ning of 2005. Brown said his own FOIA requests
netted roughly 850 petitions filed from 1995
through 2000 and have continued to identify
roughly 300 filers per year over the past five years.

Brown attempted to litigate the USPTO mainte-
nance schedule and disclosure policy in late 2003,
but eventually settled out of court. As part of the
deal, the USPTO agreed to attach a privacy act
statement to every information request by 2007 — a
minor victory in Brown’s estimation.

According to Maulsby, only three petitioners
have logged complaints against the USPTO for

potential identity theft violations. However,
Maulsby said the agency has decided to defuse the
disclosure issue by warning inventors to better
secure their confidential information.

‘‘There has always been a process whereby you
can ask that certain information . . . would not be
part of the file,’’ Maulsby said. ‘‘But we have not
done the kind of job that we should do in terms of
publicizing that, and we are taking steps to correct
that.’’

The USPTO added a prominent anti-identity-
theft warning to its Web page timed to coincide
with an intellectual property rights conference that
took place at its Alexandria, Va., headquarters on
August 12. Maulsby said USPTO help-desk opera-
tors and aides at the nationwide patent depository
libraries are also being trained to warn inventors
about the importance of deleting sensitive informa-
tion from their filings.

‘I understood it was confidential
information,’ one inventor said. The
USPTO ‘requested this
information . . . they said you have to
prove everything.’

Maulsby added that the Office of the Commis-
sioner of Patents plans to make several recommen-
dations about the long-standing disclosure policies
to the USPTO director by September 15.

The proposed changes appeared to provide little
comfort to inventors previously unaware that they
had to specifically ask to keep their financial
records off limits.

‘‘I understood it was confidential information,’’
one individual said. The USPTO ‘‘requested this
information . . . they said you have to prove every-
thing.’’

Another complained about spending over four
hours on the phone getting bounced between vari-
ous USPTO departments without being able to
contact anyone who knew how to remove the
critical data from his file.

‘‘Most people don’t even understand the prob-
lem,’’ he said. ‘‘It’s discouraging.’’

For Public Inspection
The sensitive legal and financial information Tax

Analysts uncovered includes:
• several years’ worth of individual federal tax

returns as well as retirement statements (IRS
Forms 1099-R) for the widow of a Connecticut
inventor;

• multiple tax refund intercept notices (name,
SSN, civil penalty seizure amounts) from the
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U.S. Treasury and the Colorado Department of
Revenue sent to a Michigan inventor;

• identifying information for 11 employees
(names, SSNs, payroll history) on state quar-
terly wage and withholding reports filed by a
California small-business owner;

• annual benefit statements from the Social Se-
curity Administration (SSNs, net benefits),
joint federal tax returns (SSNs, income data),
and monthly bank statements (daily account
balances) for a Texas couple;

• an Equifax credit report (name, age, date of
birth (DOB), home address, SSN, credit card
and bank account numbers) for a California
inventor;

• a Canadian passport scan (name, DOB, pass-
port number) for the wife of an Ontario inven-
tor, along with copies of a dependent’s tuition
bills (student ID, home address) and the fami-
ly’s monthly mortgage statement (mortgage
history, bank particulars); and

• a foreclosure warning (name, mortgage infor-
mation), multiple child support enforcement
notices (name, past-due amounts), a full credit
report, and several years’ worth of joint federal
and corporate tax returns for an Arkansas
couple.

Tax Analysts is making available a sample of the
documents that were obtained from the Patent
Office. Those documents, which have been redacted
to remove all personal, tax, and financial informa-
tion, are available at Doc 2005-18316.

No one in the Patent Office’s file information unit
objected when the above documents were taken
from their folders and photocopied (25 cents per
page) at one of the 30 industrial copiers that domi-
nate the USPTO research center, which is open to
the public.

The copy machines are typically staffed by sev-
eral patent researchers, many of whom told Tax
Analysts they copy patent files for eight hours a
day, five days a week — often without stopping to
question their client’s motive or examine the mate-
rials.

Sympathetic Ears, Tied Hands
One attorney familiar with privacy issues labeled

the USPTO disclosure policy ‘‘fascinating,’’ suggest-
ing only that the interaction between the various
privacy laws and mandatory publishing statutes
might deserve closer examination.

‘‘The [antidisclosure] statutes and the [USPTO]
regulation appear to be at least in tension with each
other, if not in outright conflict,’’ the privacy lawyer
said.

Christopher S. Rizek, a former Treasury associate
legislative counsel and now a partner at Caplin &
Drsydale in Washington, urged caution as well,
saying that ‘‘the [USPTO] statute . . . really needs to
be interpreted much more narrowly by USPTO —
or modified by Congress.’’

National Taxpayer Advocate Nina E. Olson said
her office would investigate the matter, but stopped
short of calling for an immediate legislative fix.

Olson said her office would
investigate the matter, but stopped
short of calling for an immediate
legislative fix.

An IRS spokesman cited a pair of legal decisions
— Stokwitz v. Dept. of the Navy, 831 F.2d, 893 (9th Cir.
1987), cert. denied, 485 U.S. 1033 (1988); and Office of
Legal Counsel Opinion 79-30, May 11, 1979, S. Rep.
No. 94-938, 94th Cong., 2nd Sess. 331, 1976-3CB 369
(1976) — as confirmation that ‘‘tax data that does
not come from IRS files, directly or indirectly, isn’t
subject to section 6103.’’

Case law or not, former IRS Commissioner Don
Alexander urged the administration to take the lead
and protect inventors from further embarrassment.

‘‘Treasury should take this matter up with [the
Department of] Commerce, explain the problem, and
ask Commerce to instruct the Patent Office not to
make tax returns (and any tax return information)
public. That should stop this practice,’’ he said.
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c ; UNITED STATES DEPARTMEh,, OF @?#MERCE 
5. c Patent and Trademark Office 
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8 
ASSISTANT SECRETARY AND COMMISSIONER 
OF PATENTS AND TRADEMARKS 
Washington, O.C. 20231 

COPY MAILED 

LIea- I SPEClALPRUtiHWvr$UFFlCE 
DACFQRPATENTS 

This letter is in response to our recent telephone conversation that you initiated on Tuesday, 
- During the conversation you continued to complain about the information the 

Patent and Trademark Office (PTO) was requiring you to submit in order to decide whether to 
grant your petition to accept paymentof a late maintenance fee. 

At the outset, let me note for the record that the PTO has spent untold hours assisting you both 
over the telephone and in person as to what is needed and why. However, you continue to talk 
about your husband’s passing as well as the loss of your home. Unfortunately, this is not the type 
of evidence needed to decide your petition. I should also like to note that we have now twice 
considered your submissions and are permitting you yet another opportunity to supply the required 
evidence. Our normal practice, as set forth in the regulations, is to permit petitioner only two 
opportunities to reinstate an expired patent. 

The decision mailed to you at the above address and dated -Iearly sets forth the 
information, which is needed. In order for the PTO to grant your request we need two (2) items of 
information. First, you need to show that prior to his passing, your husband had initiated a 
system to insure timely payment of the maintenance fee. To date, this has not been shown, 
For example, if your husband had requested his patent attorney to pay the maintenance fee when 
due, this would serve to meet this requirement. A statement by the attorney would be acceptable. 
Secondly, you must provide evidence that even though a system to ay the maintenance 
fee was in place, there was no money between the critical dates of p-through 

- Quite simply, if your husband did not have a system in place to insure timely 
payment of the first maintenance fee, the fact that you did not have any funds to pay the fee is 
immaterial. 

This letter is being sent to you, as a courtesy to set forth in plain language what documentary 
evidence you must present in order for the PTO to decide your petition. Further telephone calls 
regarding this matter will not provide the documentary evidence that is required. I urge you to 
devote your time and energy to provide this evidence, as we can only consider the written record. 

This communication is being made of record in the patented file. Furthermore, note that the time 
period for response continues to run from the date of thvecision. 

Sincerely, 

7+?Gd&U 
Manuel A. Antonakas, Director 
Office of Patent Policy Dissemination 

Doc 2005-18316 (4 pgs)



.a1 i I I I 1-m IRS Uss Only-00 niii timit* or staple ln this spats. 

U.S. Individual income Tax Declaration 
Foml.8453 for Electronic Filing I=-== 
D.partmsnt of ths Traamw FortheyearJanuaryl --31,1866 
Intams Revsnus Ssrvica b See4 lnstrucUons 

L Lastname 

UfM3thO A 
B 

IASlabel. E If a joint return, spouse’s first name and inltfal Lastnanw 

Otherwise, L 

Pb= H 
print or E 

I 1996 

YoursocialncutttYnwbu 

Telephone number(optionnf) 

FOrPapW0dCR 

Act Notlca, sea InstrucUona 

lha flmttwo dlglb of lhs routfng number 

6 Routing number mu8t be 01 through 12 or 21 through 32 

7 Account number 

II I do not want dirscl dsposit of my refund or am not rsceiving a refund. 

If I have filed a balance due return. I understand that it the IRS doas not rsceivs full and timely paymant of my tix IlabilIty, I will remain liabls for the tax 

liability and all applicable interest and penaltles. It I have tiled a joint Fadoral and stats tax return and thsrs is M error on my state return. I understand my 

Fsderal return will ba rsjectsd. 

Under psnaltiss of parjury. I dscbrs that the information I have given my ERO and tha amounts in Part I above agree with the amounts on ths corresponding 

lines of the electronic portion af my 1986 Federal income. tax return. To ths best of my knowlsdgs and baliat. myraturn Is true, consct. and complete. I 

consent to my ERO sanding my return, this dsclaration, and accompanying schedules and statementa to the IRS. I also consent to the IRS sandlng my ERO 

and,or transmittar an acknowladgsmant at receipt of transmissaon and an indication of whether or not my return is accepted. and. it rejactsd, the reason(s) 

for ths rsisction. If ths processin of my return or refund is dshysd. I authorire ths IRS to disclose to my ERO and/or transmittsr ths mason(s) for tha delay. 

I dsclars that I hava reviewed the above taxpaysr’s rsturn and that the entries on Form (1453 arm complete and correct to tha best of my knowlsdgs. It I am 
only a callactor. I am not rssponsibla for r~aswmB the return and only declare that this form accuratslyrstlscts the data on ths return. Ths tarpayer will have 
signsd this form before I submit the return. I will giva tha taxpayer a copy of all forms and informmtlon to bs tilad with ths IRS, and have followed all othsr 
requirements in Pub. 1345, Handbook for Electronic Filers of Individual lncoms Tax Returns (TaxYasr 1998). If I am alao tha Paid Pmparsr, under psnaltiss of 

perjury, I dsclare that I have examined the above taxpayer’s return and aecompanymg schedules and statsmsnts, and to the best of my knowlsdga and bsfiaf, 
theyars true. correct. and complata. This dsclaration is based on allinformation of which I havsany knowladgs. 

llndsr psnaltias of parjury. I dsclars that I have axaminad ths abova tsxpaysr’s return and accompanyinpschsdulss and statsmsnts, and to the best of my knowlsdgs 

and belisf, thayars tru-. caned. and complste. This daclaration is based on all information of which I hav# any knowladgs. 

Raparer’s social sscurity no. 

Doc 2005-18316 (4 pgs)
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EMPLOYEE NAME (FIRST NAME. M.I.. CAST NAM01 

I I. PIT WITHWELD I 
64 i 691 64?691 0 iOQ.. 

EMPLOYEE NAME ~FIRST NAME, M.I., USt NAME) 
. 

..- 

I H. PIT WAQIEB I, 4T MWlHElD 

WI. _ 
E. SOCIAL SECVRYII NUMUCR F. EMPLOYEE NAME WtRST NAME. M.I.. LAST NAME) 

1 I I 
ci. TOTAL SUBJEtT WAG= : Ii, PIT WIMS ‘. I. PIT WnHnE~ 
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6997.09 
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32 i70 
P. I dgxlare that *S infermetkn herein b true and cartec~ TO the bee? of my knowi&gs and blief. 
Reparer’s 
Signature 

DflW 

R&FfUIcE COW ONLY - DO NOT FILE TO EDD 

Phene .., 

i UAIL TO: State of Celifornla I Employmom bwlopmsnt brxwtment I P.O. 80x 826288 / Sscrmsnto, CA 84230-6288 

: DE R Rsu. 5 {l *SS) 
07/02/p8 10:33 

Doc 2005-18316 (4 pgs)



Fcmhfl SSA-I@;- _A SOCIAL SECURITY BENEFIT L .ATEMENT 
* PART OF YOUR SOCIAL SECURITY BENEFITS SHOWN IN BOX 5 MAY BE TAXABLE INCOME. 
-SEE THE REVEHSE FOR MORE INFORMATION. 

e- ____.-_)_ ---.-I-- 

OX 3. Benefits Paid in 1996 

I 

80x 4. Eenefils Repaid to SSA in 1996 .&IX 5:t$ Benek,for 1996 [BOX 3 rnjws Eiox 4,l 
.’ 

$2,490.00 82. Cl0 . . $2,496+00 
---..-L -__ 

DE!$XIP‘i-ION OF AMOUNT IN BOX 3 

Pasd by checK or- 
dlract deposit 

Deduct.lons for work’ or 
other adJustmwts 

Total aodltlons 

$2, ?“b. oc 

$2.00 
%2, 4se. 00 

I--_-- _____--___ 
Form SSA-1099.SM (l-97) DO NOT RETURN TH 

SOCIFIL SECURITY RDMINISTRHTION 
NQRTHEQSTERN PR@GRr?tl SERVICE CENTEK 
1 JRMFIICFI CENTEH PLZ 
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OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE $300 

.- 
DESCRIPTION OF AMOUNT IN BOX 4 
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.- ._ 

30x 6. Address 

3 

Box 7. Claim Number (Use thus number if you nead Lo contdcl SSP 

FORM, 40 .+SA OR IRS 

..- ~- ._ _ .._._- ._ ---̂  - .- .-__- _, . .- ._,-_- 7” 
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FIRST CLASS MAIL 
POSTAGE AND FEES PAID 

SOCIAL SECURITY 
AOMIWTRATION 

PERMIT NO. G-l 1 

FRESORTE:D 
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