UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

David W. R. Brown,

Plaintiff,

V. Case Number: 8:03-cv-2501-T-23EAJ

United States Department of Commerce,
United States General Accounting Office,

United States Office of Management and Budget,
United States Patent and Trademark Office, £ 2
Galaxy Scientific Corporation, oo i3
e o
Defendants. .
Plaintiff demands oral arguments. =
o
Plaintiff demands a court reporter at al,i‘fg; = &

-
e

proceedings, including in-chambers.

Plaintiff demands that the Court make findings of
fact and conclusions of law.

AMENDED COMPLAINT

L. The Plaintiff is:
David W. R. Brown ("Brown")
1805 Burlington Cir
Sun City Center FL 33573-5219
Phone: (813) 634-6048
2. The Defendants are:
United States Department of Commerce ("Commerce")
14th & Constitution Av NW

Washington DC 20230-0001



United States General Accounting Office ("GAQO")
441 G St NW
Washington DC 20548-0001
United States Office of Management and Budget ("OMB")
725 17th St NW
Washington DC 20503-0001
United States Patent and Trademark Office ("USPTO")
PO Box 15667
Arlington VA 22215-0667
Galaxy Scientific Corporation ("Galaxy")
3120 Fire Rd
Egg Harbor Township NJ 08234-5886

JURISDICTION AND VENUE

3. The Tampa Division has jurisdiction and venue over this action under:
Paperwork Reduction Act ("PRA"): 44 USC 3512.
Administrative Procedure Act ("APA"): 5 USC 702, 5 USC 703.
Internal Revenue Code: 26 USC 7431.

Federal Question: 28 USC 1331.
Freedom of Information Act ("FOIA"): 5 USC 552(a)(4)(b).
Privacy Act ("PA"): 5 USC 552a(g)(1)(D).

BACKGROUND FOR AMENDED COMPLAINT

4. In Docket ("Dkt") 67, the court issued an order based on the Magistrate’s Report

and Recommendation ("R&R") (Dkt 60).



5. Count 2 of the previous Complaint (Dkt 8) was sustained. It alleged that the
"USPTO’s FOIA staff conspired to withhold releasable documents from Plaintiff."

6. Counts 1, 3, 6 through 11, and 15 (Dkt 8) were dismissed because the Magistrate
couldn’t "decipher" causes of action and basis for relief. Brown has recently filed a
Motion for Oral Arguments and Motion for Reconsideration for these nine counts.

7. Counts 4, 5, 12 through 14, and 16 through 18 (Dkt 8) were "dismissed without
prejudice" and Brown was given leave to file this Amended Complaint.

8. The dismissal of Count 17 and 18 will not be challenged or repleaded here.

GALAXY AS A DEFENDANT

9. Galaxy is named as a defendant in counts 1 to 7 only.
10. The Court must be vigilant that Galaxy doesn’t again attempt to deceive the court

(as they did in Dkt 40) by suggesting that they are not beholden to FOIA. Brown has
never alleged any specific connection between Galaxy and FOIA. Galaxy’s wrongdoing
is, inter alia, in the areas of the Paperwork Reduction Act and the Privacy Act.

11. Galaxy has been a contractor of the USPTO for the content and processing of
Form PTO/SB/65 since at least April of 1999. [Brown used the form in May of 2000.]
Galaxy is paid to "handle [USPTO] systems support, including ... data and records
management...." (Exhibit 1).

12. Galaxy is a major contributor to the content and processing of *65.

13. The court is directed to review Exhibit 2 to see how Rob Flax, a Galaxy
employee, is participating with USPTO employees to set the content of "65.

14. In Norman v. U.S. v. Elwyn Industries, (E.D. Penn 95-cv-04111, Appeal 3rd

Cir. 1996 No. 96-1645) ("Norman v. U.S."), the court wrote "The critical factor used to



distinguish a federal agency employee from an independent contractor is whether the
government has the power ’to control the detailed physical performance of the
contractor.”” And "the question here is not whether the [contractor] receives federal
money and must comply with federal standards and regulations, but whether its day-to-
day operations are supervised by the Federal government."

15.  Galaxy has a very close working relationship with the USPTO.

16. In fact, it is so close that Galaxy employees who work with the USPTO ("Galaxy
employees") even have USPTO email addresses. For example: Rob.Flax@uspto.gov.

And even email between these Galaxy employees (Exhibit 3) is stored on the Patent

Office’s computer, not Galaxy’s.

17. And federal employees do supervise Galaxy’s day-to-day operations. For
example, Exhibit 4 is an email from a federal employee to a Galaxy employee. In it the
federal employee gives a very mundane instruction to a Galaxy employee: "One item that
we wanted to bring to your attention is that when you have a ’reinstatement’ then there
are no ’current’ inventory hours. ... So, please change your file accordingly."

18. Brown alleges that Galaxy employees are essentially USPTO "employees"
(Norman v. U.S.). As "employees,"” they must comply with the Paperwork Reduction
Act and the Privacy Act.

19.  Brown alleges that Galaxy is part-and-parcel of the USPTO’s activities regarding
the content and processing of *65. They must be considered on a par with the USPTO as
a defendant (Norman v. U.S.).

20. In Cruz v. Beto 405 U.S. 319, 322 (1972), the court held that the allegations of a

pro se complaint "must" be taken as true for purposes of a motion to dismiss.



21. Since Brown is proceeding pro se, Galaxy cannot be dismissed.

ADMINISTRATIVE PROCEDURE ACT

22. The Administrative Procedure Act ("APA") is cited in a number of the complaints
as a source for relief. The complete APA is included as Exhibit 5. [If I didn’t know
better, I would say that Congress wrote that law specifically for the instant action. ]

23. "A person suffering legal wrong because of agency action, or adversely affected
or aggrieved by agency action within the meaning of [the PRA and/or PA], is entitled to

judicial review thereof." 5 USC 702.

24. Quoting from the Attorney General’s Manual on the Administrative Procedure
Act: "The net effect [of the language of the APA], clearly intended by the Congress, is to
provide for a dovetailing of the general provision of the Administrative Procedure Act
with the particular statutory provisions [for judicial review] which the Congress has
molded for special situations."

25. The intent of the APA is to make reviewable any decisive agency action when
judicial review is not otherwise available. That is mostly the situation in the instant

action.

U.S. v. SINGLETON

26.  Some of the following complaints cite United States v. Singleton, 165 F.3d 1297,
1299 (10" Cir. 1999) ("U.S. v. Singleton"). (Exhibit 6).
27.  Many of the Criminal Code provisions apply to "whoever." (Exhibit 7). For

"

example: "... whoever ... knowingly and willfully makes any materially false, fictitious,
or fraudulent statement or representation shall be fined under this title or imprisoned not

more than 5 years, or both." 18 USC 1001(a)(2).



28. In Docket 25 (top of page 6), the defendants attempted to deceive the court (which
by the way is a violation of Rule 11(b), Fed.R.Civ.P). They stated that "The term
"whoever" ... does not encompass the United States."

29. U.S. v. Singleton is the definitive case law on the meaning of "whoever" as
applied to federal employees who violate the U.S. Criminal Codes.

30. The U.S. Criminal Codes prohibit "whoever" from bribing a witness to testify.
However, as noted in U.S. v. Singleton, a plea bargain by a U.S. Attorney does amount
to bribing a witness.

31. In its decision, the court succinctly found that a federal employee who bribes a
witness to testify is performing a "government function" that is rooted in common law,
and is therefore not liable. However, the Court was quick to point out that a federal
employee who bribes a witness to give false testimony is liable under the U.S. Criminal
Codes because bribing for false testimony is not a "government function. "

32. In the instant action where the making of false statements is alleged, lying is not a
"government function," and therefore the liar ("whoever") is indeed subject to the U.S.

Criminal Codes.

COMPLAINT OVERVIEW

33, Counts 2, 4, 5, 12, 13, 14 and 16 of Docket 8 are repleaded in this Amended
Complaint.

34, In order to tidy-up this amended complaint, the complaints have been renumbered
and presented in a more logical order.

35. The instant action is primarily concerned with gross violations of the PRA and

Privacy Act by Galaxy, OMB and USPTO related to USPTO Form PTO/SB/65 ("’65").



These violations are addressed in Complaints 1-6 (old complaints 12 and 14).

36. In the prior complaint (Dkt 8), Brown alleged that private information was being
released contrary to the PA. This is addressed in Complaint 7 (old complaint 13).

37. In the original complaint, FOIA complaints were also "tacked-on" for judicial
economy. Brown thought he was doing the court a favor. In retrospect, that was a
mistake. Anyway, those FOIA complaints from Dkt. 8 (old complaints 2, 4, 5 and 16)
are also "tacked-on" to this Complaint as Complaints 8-11.

38.  The court must still recognize that the main thrust of this lawsuit is for violations
of the Paperwork Reductions Act and the Privacy Act as expressed in Complaints 1-7.
39. Since the plaintiff is proceeding pro se, the court’s attention is directed to Exhibit
8 which is a sample of case law bearing on pro se considerations.

COMPLAINT

Complaint 1: 65 has always lacked the required PA Statement required by "applicable

law." (OId complaint 12).

40. Brown realleges and incorporates by reference the facts and allegations contained
in Paragraphs 1-39, above.

41. Following are facts to support causes of action.

42. The PA, at 5 USC 552a(e)(3), mandates (without exception) that: "Each agency
that maintains a system of records shall inform each individual whom it asks to supply
information, on the form which it uses to collect the information or on a separate form
that can be retained by the individual ("carry") [the required PA Statement]"

43. Form ’65 is (1) part of a system of records and (2) is a form that does collect

information ("form"). However, ’65 has never carried the required PA Statement. See



Exhibits 9, 10 & 11.

44, Exhibit 12 shows how the required PA Statement is carried on an IRS form.

45.  The Court must be vigilant that the defendants don’t again attempt to deceive the
court (as in Dkt 26 pg 19) by suggesting that the lack of the required PA Statement on
’65 is somehow related to the actual release of personal information by the USPTO.

46. There is no connection between the two! The requirement that all forms that
collect information carry the PA Statement is a simply, straight-forward, absolute
statutory requirement! 5 USC 552a(e)(3).

47.  Galaxy/USPTO invited comments in a Federal Register Notice on the proposed
’65. Brown, along with 28 other individuals responded to that invitation with a number
of comments. These included the fact, inter alia, that the proposed ’65 lacked the
required PA Statement.

48. Based on invited comments, Galaxy/USPTO and OMB did have notice of the
objection in place. They did have the opportunity to correct the error. However, for
some unknown reason, they still did not include the required PA Statement on ’65.

49, The Paperwork Reduction Act ("PRA") became law on October 1, 1995.

50.  The Privacy Act ("PA") came into being in 1974.

51. The Director of OMB [and his predecessors] ("Director") is responsible, under the
PRA, for reviewing and approving all government forms. 44 USC 3504(c)(1).

52. "The authority of the Director under [the PRA] shall be exercised consistent with

applicable law." 44 USC 3504(a)(2). (emphasis added).
53.  During the time that the Director is considering the approval of a proposed form,

he cannot be sued to "approve or not act” on the form. 44 USC 3507(d)(3). [From



surfing the internet, it appears that this provision was included to keep over-anxious
agencies off of his back when they had submitted forms seeking dubious collections of
information.] Obviously, there is no prohibition against judicial action once the form has
been approved, if the approval did not abide by "applicable law,” and a user was
penalized by using the form that did not abide. This is the case, inter alia, in the instant
action.

54.  The Director is responsible for insuring that ’65 carries the required PA
Statement, since the PA is "applicable law." It is the "applicable law" because it
absolutely requires a particular statement on all forms that collect information.

55.  The Director is also responsible to "oversee and coordinate compliance with [the
PA]." 44 USC 3504(g)(2).

56. "The Director of OMB shall provide continuing assistance to and oversight of the
implementation of [the PA] by agencies." 5 USC 552a(v)(2). (emphasis added).

57. So tying all of these facts together logically:

58. (1) since the Director is responsible for approving all forms,

59. (2) since the Director must exercise his authority consistent with applicable law,
60. (3) since applicable law requires a PA Statement on ’65,

61. (4) since ’65 does not (and has never) carry the required PA Statement,

62.  the Director would be operating outside of his authority to approve and assign a

control number to a form that does not have the required PA Statement.
63. Galaxy/USPTO violated the PRA and PA by perpetuating invalid *65s. They did
not insure the inclusion of the required PA Statement.

64. Section 44 USC 3512 of the PRA states "... no person shall be subject to any



penalty for failing to comply with a collection of information that is subject to this
chapter if the collection of information does not display a valid control number ... The
protection provided by this section may be raised [as a private right of action] at any time
during the agency administrative process or judicial action applicable thereto." (emphasis
added).

65. The phrase "[private right of action]" has been substituted for the word "...
otherwise” which is what Congress actually wrote. Their use of "otherwise" was to
cover any action that could be raised.

66. Otherwise, they would not have used the word "otherwise." (Exhibit 13).

67.  Brown was penalized (by losing his patent) after "failing to comply with a
collection of information that lacked a valid control number."

68. A valid control number could not be assigned by the Director because he was
operating outside of his authority by not being "consistent with applicable law."
"Applicable law" required that ’65 carry the required PA Statement.

69. The three causes of action for this complaint are complementary and are based on
negligence. The three present an interesting challenge for the court to decide who was at
fault for the illegal penalty imposed on Brown.

70.  Was it Galaxy/USPTO for proposing '65s knowing that they lacked the required
PA statement? Was it the Director for approving ’65s knowing that they lacked the
required PA statement? Was it USPTO alone for imposing a illegal penalty based on a
form that they knew lacked the required PA statement? Or was it a comedy of errors and
they were all at fault?

71.  Relief is available somewhere among the three - or else Congress molded an

- 10 -



impotent 44 USC 3512 and the Paperwork Reduction Act is for naught.
72. The elements of negligence are (1) a duty, (2) a breach of that duty and (3)
damage as a direct result of the breach.

73. The first cause of action is that Galaxy/USPTO had a statutorial duty to obey the

PRA and the PA. 44 USC 3506(a)(1)(B).

74. Galaxy/USPTO breached that duty

75. (1) by having perpetuated a number of flawed ’65s over the years,

76. (2) by proposing '65s without the required PA Statement,

77. (3) by failing to respond to Federal Register comments (44 USC 3507(d)(2))
concerning the missing PA Statement.

78.  Brown was damaged by Galaxy/USPTO’s breaches by a penalty based on Brown’s
use of a tflawed ’65, which took away his patent rights (44 USC 3512).

79. Court ordered relief is obviously available by undoing the penalty.

80. Relief 1s also available under the APA, as previously noted in paragraphs 22-25.

81.  The second cause of action is that statutorily the Director had

82. (1) a duty to obey "applicable law,"

83. (2) a duty to exercise his responsibility and authority consistent with "applicable
law,
&4. (3) a duty to obey the PRA and the PA,

85. (4) a duty to oversee, coordinate and mandate compliance with the PRA and PA,
86. (5) a duty to insure the required PA statement on ’65,

87. (6) a duty to approve ’65 only when it complied with "applicable law,"

88. (7) a duty to assign a valid control number to *65 only when it complied with

- 11 -



"applicable law."

89. The Director breached his various statutorial duties by approving and assigning a
control number to ’65 which lacked the required PA Statement.

90. Brown was damaged by the Director’s breaches by a penalty (the loss of his patent
rights) based on Brown’s use of a flawed *65 (44 USC 3512).

91.  Court ordered relief is obviously available by undoing the penalty.

92.  Relief is also available under the APA, as previously noted in paragraphs 22-25.

93.  The third cause of action is that USPTO had a statutorial duty to not penalize

Brown for his failure to comply with a form that did not conform to "applicable law."
94.  USPTO breached this duty by taking away Brown’s patent rights.

95. Brown was damaged by the loss of his patent rights.

96. Court ordered relief is obviously available by undoing the penalty.

97.  Relief is also available under the APA, as previously noted in paragraphs 22-25.

BACKGROUND TO COMPLAINTS 2 TO 6 (Old Complaint 14)

98.  Brown realleges and incorporates by reference the facts and allegations contained
in Paragraphs 1-97 above.

99.  Many of the facts and citations in Complaint 1 noted that the Director has the
absolute responsibility to make sure that a form that collects information complies with
the PRA and PA.

100. However, that authority (but not the responsibility) can be delegated. 44 USC
3503. The authority has been delegated to the OMB’s Desk Officer, David Rostker.
101.  For the remainder of this document, the word "Rostker" generally means David

Rostker and his predecessors, exercising the authority delegated to them by the

-12 -



Director(s).

102. During the summer of 2003, Rostker stated to Brown (see Exhibit 14): (1) "The
[Approval Request for '65] that you were inquiring about [was] improved - [it was] not
sent back."; (2) "I had some discussions with the PTO and they, from my opinion as best
I could tell ... responded very well to your concerns."; (3) "I had some discussions with
the PTO and they, ...based upon the fact that this is in the middle of ongoing
litigation, responded very well to your concerns."; and (4) "I had some discussions with
the PTO...." (emphasis added).

103. These statements were left on Brown’s answering machine by Rostker.

104. The audio tape of Rostker’s statements will be played at the trial.

105. Rostker’s statements included such phrases as "improved," "as best I could tell,"
and "responded very well."

106. The PRA does not operate using shades of grey!

107. A form either complies or it doesn’t - just like being pregnant!

108. If the form doesn’t comply, it is not to be approved!

109. If the form doesn’t comply, it is not to be assigned a control number!

110. If the form doesn’t comply, it is not to be used for the collection of information!
111. If the form doesn’t comply, an individual is not to be penalized by using it!

Complaint 2: Rostker failed to insure the required PA Statement on ’65 by factoring in

"ongoing litigation" [the instant action] contrary to applicable law.

112. Brown realleges and incorporates by reference the citations, facts and allegations
contained in Paragraphs 1-111 above.

113. Following are facts to support causes of action.

-13 -



114. The specific citations, facts and allegations of Compliant 1 concerning the simply,
straight-forward, absolute statutory requirement that *65 carry the required PA Statement
are realleged here.

115. The fact is that '65 has not had the required PA Statement since its inception.
Rostker was aware of that. And even when given notice and the opportunity to correct
the violation, he chose not to.

116. "Rostker" generally means David Rostker and his predecessors, exercising the
authority delegated to them by the Director(s).

117. The causes of action based on Rostker’s negligence are:

118. Rostker, with regards to the PA statement and statutorily, had

119. (1) a duty to obey "applicable law,"

120. (2) a duty to exercise his ’65 authority in compliance with the PRA and the PA,
121.  (3) a duty to oversee, coordinate and mandate '65s’ compliance with the PRA and
PA,

122.  (4) a duty to insure that '65s had the required PA statement,

123.  (5) a duty to approve '65s only when they complied with "applicable law,"

124.  (6) a duty to assign a valid control number to ’65s only when they complied with
"applicable law,"

125.  (7) a duty to not consider irrelevant factors, such as "ongoing litigation"” [the
instant action], during the approval process for ’65.

126. Rostker breached his various duties

127. (1) by approving and assigning control numbers to flawed ’65s,

128. (2) by conspiring with Galaxy/USPTO to sustain flawed ’635s,
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